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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 134 
(T.D. 86-129) 


Country of Origin Marking Requirements for Imported Footwear 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Policy statement. 


SUMMARY: This document gives notice that section 134.46, Cus- 
toms Regulations (19 CFR Part 134.46), which imposes specific 
country of origin marking requirements in instances where the full 
or abbreviated name of a country or locality other than the coun- 
try of origin appears on an imported article or its container, ap- 
plies whenever the full or abbreviated name of a country or locality 
other than the country of origin appears anywhere on imported 
footwear or the footwear container (shoe box) regardless of the con- 
text in which the name or locality is used. The notice is being pub- 
lished to provide for uniform application of section 134.46 as it per- 
tains to imported footwear. 


DATE: This policy shall be effective as to merchandise entered or 
withdrawn from warehouse for consumption on or after August 1, 
1986 (in the case of footwear boxes) and October 1, 1986 (in the case 
of footwear). 


FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304(a), Tariff Act of 1930, as amended (19 U.S.C. 1304(a)), 
provides that every imported article of foreign origin, or its con- 
tainer, shall be legibly and conspicuously marked to indicate to an 
ultimate purchaser in the United States the English name of the 
country of origin of the article. Part 134, Customs Regulations (19 
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CFR Part 134), sets forth the regulations implementing the country 
of origin marking requirements of 19 U.S.C. 1304(a). 

Section 134.46, Customs Regulations (19 CFR 134.46), provides 
that in any case in which the words “United States,” or “Ameri- 
can,” the letters “U.S.A.,” any variation of such words or letters, or 
the name of any city or locality in the United States, or the name 
of any foreign country or locality other than the country or locality 
in which the article was manufactured or produced, appear on an 
imported article or its container, there shall appear, legibly and 
permanently, in close proximity to such words, letters or name, 
and in at least a comparable size, the name of the country of origin 
preceded by “Made in,” “Product of,” or other words of similar 
meaning (emphasis added). 


IMPORTED FOOTWEAR AND BOXES 


Some questions have recently arisen concerning the applicability 
of section 134.46 in instances where the name of a country or local- 
ity other than the country of origin appears on imported footwear 
or its container (shoe box) in the context of size references and 
patent notices, e.g., U.S. Pat. No. ———”. Whether or not a poten- 
tial purchaser would be misled by such references would depend in 
large part on the sophistication of the potential purchaser and the 
degree of scrutiny the purchaser performs to determine the coun- 
try of origin of the article. We believe that a definitive rule is nec- 
essary to ensure that all ultimate purchasers are properly in- 
formed of the country of origin and to provide for uniformity of ap- 
plication of the country of origin marking requirements of 19 
U.S.C. 1304, and section 134.46, Customs Regulations. 


Po.icy 


1. On or after August 1, 1986, no shoe box will be treated as prop- 
erly marked if the full or abbreviated name of a country of locality 
other than the country of origin appears anywhere on the shoe box 
in any context (including, but not limited to, a size reference) and 
the requirements of section 134.46, Customs Regulations, are not 
satisfied. To satisfy the close proximity requirement, the country of 
origin preceded by the words “Made in” or “Product of’ must 
appear near to and on the same panel as the name of the country 
or locality other than the country of origin. If the name of the 
country or locality other than the country of origin appears on a 
side or top panel of the shoe box, marking the bottom of the box 
will not be acceptable. 

2. On or after October 1, 1986, no importations of footwear will 
be treated as properly marked if the full or abbreviated name of a 
country or locality other than the country of origin appears any- 
where on the shoe in any context (including, but not limited to, a 
size reference or patent notice) and the requirements of the section 
134.46, Customs Regulations, are not satisfied. 





U.S. CUSTOMS SERVICE 3 


3. Such country of origin marking must be legible, conspicuous, 
and permanent so that it can be read without strain by a 
purchaser. 


AUTHORITY 


This notice is being published in accordance with section 304, 
Tariff Act of 1930, as amended (19 U.S.C. 1304), and Part 134, Cus- 
toms Regulations (19 CFR 134). 

WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: June 26, 1986. 
Francis A Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 9, 1986 (51 FR 24814)] 


(T.D. 86-130) 


Recent Statutory Change 
Text of Section 10, Public Law 99-307, Amending Coastwise 


Towing Statute 


Section 10, Public Law 99-307, enacted and effective May 19, 
1986, amends section 4370(a), Revised Statutes (46 U.S.C. App. 
316(a)), so that the towing of any vessel, other than a vessel in dis- 
tress, by a vessel not documented to engage in the coastwise or 
Great Lakes trade between ports or places in the United States em- 
braced within the coastwise laws, either directly or by way of a for- 
eign port or place, or any part of such towing, or such towing be- 
tween points in a harbor of the United States, is prohibited. Before 
this amendment a non-coastwise-qualified vessel could tow a for- 
eign-flag vessel between points in the United States embraced 
within the coastwise laws. 

In order to provide wider dissemination of this statutory change, 
section 10 of Public Law 99-307 and 46 U.S.C. App. 316(a), as 
amended by Public Law 99-307, are reproduced below. Amend- 
ments to the Customs Regulations (see section 4.92 and footnote 
124 to part 4) to reflect the changes made by Public Law 99-307 are 
currently being drafted. 

Dated: July 2, 1986. 

Epwarp B. GABLE, Jr., 


Director, 
Carriers, Drawback and Bonds Division. 
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Public Law 99-307, 99th Congress 
An Act 


To make miscellaneous changes in laws affecting the United States 
Coast Guard, and for other purposes 

By it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled * * * 


* * * * * * * 


Sec. 10. Section 4870(a) of the Revised Statutes of the United 
States (46 U.S.C. App. 316(a)) is amended— 


(1) by striking all from “a certificate of registry,” through “the 
Act of June 7, 1918, as amended (U.S.C., 1934 edition, Supp. IV, 
Title 46, sec. 288),”’ and substituting ‘“‘a certificate of documen- 
tation issued under section 12106 or 12107 of title 46, United 
States Code,”; and 

(2) by striking “a vessel of foreign registry, or a vessel in dis- 
tress”, and substituting “a vessel in distress”. 


* * * * * * * 


Section 4370(a), Revised Statutes (46 U.S.C. App. 316(a)), as amend- 
ed. 


It shall be unlawful for any vessel not wholly owned by a 
person who is a citizen of the United States within the mean- 
ing of the laws respecting the documentation of vessels and not 
having in force a certificate of documentation issued under sec- 
tion 12106 or 12107 of title 46, United States Code, to tow any 
vessel other than a vessel in distress from any port or place in 
the United States, its territories or possessions, embraced 
within the coastwise laws of the United States, to any other 
port or place within the same, either directly or by way of a 
foreign port or place, or to do any part of such towing, or to 
tow any such vessel, from point to point within the harbors of 
such places. The owner and master of any vessel towing an- 
other vessel in violation of the provisions of this section shall 
each be liable to a fine of not less than $250 nor more than 
$1,000, which fines shall constitute liens upon the offending 
vessel enforceable through the district court of the United 
States for any district in which such vessel may be found, and 
clearance shall not be granted to such vessel until the fines 
have been paid. The towing vessel shall also be further liable 
to a penalty of $50 per ton on the measurement of every vessel 
towed in violation of this section, which sum may be recovered 
by way of libel or suit. 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal Nos. 86-602/650) 


HERAEUS-AMERSIL, INC., APPELLEE/CROSS-APPELLANT v. UNITED 
STATES, APPELLANT/CROSS-APPELLEE 


John J. Mahon, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for appellant. With him on the brief were Richard K. Wil- 
lard, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office. 

Richard C. King, Fitch, King and Caffentzis, of New York, New York, argued for 
appellee. With him on the brief was James Caffenizis. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


(Appeal Nos. 86-602/650) 


HERAEUS-AMERSIL, INC., APPELLEE/CROSS-APPELLANT v. UNITED 
STATES, APPELLANT/CROSS-APPELLEE 


(Decided July 8, 1986) 


Before Rich and Davis, Circuit Judges, and Miller, Senior Circuit 
Judge. 
Davis, Circuit Judge. 

This is a consolidated appeal brought by the United States and 
Heraeus-Amersil, Inc. (Heraeus) from the memorandum opinion 
and order of the United States Court of International Trade,’ hold- 
ing that an established and uniform practice existed with respect 
to merchandise imported by Heraeus and also that the established 
and uniform practice was properly discontinued by the United 
States Customs Service (Customs) (notwithstanding the absence of 
publication in the Federal Register) because Heraeus and actual 
notice of the change in classification of the merchandise.2 We 
affirm. 


1 Heraeus-Amersil, Inc. v. United States, 617 F. Supp. 89, —— CIT —— (1985) (Carman, J.). 
2 The relevant facts are contained in a stipulation of facts on which the trial court based its decision on cross- 
motions for summary judgment. 
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Heraeus imports merchandise known as fused quartz or fused 
silica in various shapes and sizes. From 1968 through November 
1977, 300 entries were documented at the ports of Newark and 
John F. Kennedy International Airport (JFK). There is nothing in 
the record to suggest that identical or similar merchandise was im- 
ported at any port other than Newark or JFK. At least five import 
specialists were responsible for advisory classification of Heraeus’ 
merchandise during that ten-year period. These import specialists 
uniformly classified the merchandise (depending upon shape) under 
item 540.11 of the Tariff Schedules of the United States (TSUS)® at 
7.5% ad val., or item 540.41, TSUS,* at 7% ad val. 

There is no evidence that the merchandise was ever classified 
differently prior to December 30, 1977. In 1977, however, a new 
Customs import specialist was placed at JFK. This import special- 
ist made a new advisory classification resulting in the change in 
classification of Heraeus’ merchandise to item 540.67, TSUS,® at 
25% ad val. 

The merchandise now at issue was imported from Germany 
during March through December 1976, and in April 1981, and was 
liquidated under item 540.67. Heraeus timely filed protests chal- 
lenging the classification of the merchandise under that item, and 
claiming the existence of an established and uniform practice to 
classify such merchandise under item 540.11 or item 540.41. These 
protests were denied. 

Heraeus then brought suit in the Court of International Trade 
contesting the classification of its merchandise under item 540.67, 
and arguing that, in the absence of a finding by the Secretary of 
the Treasury (Secretary), the court itself could find that an estab- 
lished and uniform practice existed to classify the merchandise 
under item 540.11 or item 540.41 within the meaning of § 315(d) of 


3 Item 540.11, TSUS, as modified by T.D. 68-9, provides: 
Glass, in the mass; glass, crushed, powdered or flaked (frostings); and waste or scrap gloss; all the foregoing 
except glass provi for in items 540.21 and 540.27: 
Glass in the mass: 
540.11 Containing over 95 percent silica by weight ................:ss:ss:sssssscsssessseeseeseessessees 7.5% ad val. 
* Item 540.41, TSUS, as modified by T.D. 68-9, provides: 
Glass rods, tubes, and tubing, all the feveneind not processed: 
540.41 Containing over 95 percent silica by weight 
5 Item 540.67 of the TSUS, as modified by T.D. 68-9, provides: 
Optical glass in any form, including blanks for epectacie lenses and for other optical elements; non-optical- 


glass blanks for corrective spectacle lenses; synthetic o; crystals in the form of scien ne segments of 
rizii 


ptical 
ingots, sheets, or blanks for optical elements; all the foregoing not optically worked; 


ing material, 
in plates or sheets, not cut to shape or mounted for use as polarizing optical elements; 


540.67 Other optical glass and synthetic optical crystals; polarizing material 
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the Tariff Act of 1930, as amended, 19 U.S.C. § 1315(d) (1982), and 
that this established and uniform practice precluded classification 
at the higher rate of duty until Customs complied with the notice 
provision of § 1315(d), supra. The United States argued that the 
matter should be remanded back to the Secretary to make the nec- 
essary findings because the trial court lacked the authority to de- 
termine whether such a practice in fact existed. In the alternative, 
the Government contended that the new classification was valid be- 
cause the § 1315(d) notice requirement is predicated upon a finding 
(absent here) by the Secretary of an established and uniform prac- 
tice. 

On cross-motions for summary judgment, the court first restated 
its earlier holding in Heraeus-Amersil, Inc. v. United States, 600 F. 
Supp. 221, 8 CIT 329 (1984) (denying Heraeus’ motion to dismiss in 
part), that an established and uniform practice could be shown, in 
the absence of a finding by the Secretary, by actual uniform liqui- 
dations. In that earlier opinion, the court had noted that “{eJarlier 
cases suggest that a section 1315(d) ‘established and uniform prac- 
tice’ can be predicated on uniform classifications and liquidations 
at various ports over a period of time.” Jd. at 223. The court rea- 
soned that the question whether an established and uniform prac- 
tice existed would not have been considered in prior cases if the 
issue was not relevant to those courts’ ultimate determinations. 
Also supporting the court’s holding was a predecessor regulation to 
19 C.F.R. § 177.10(b) (1985) which evidenced Customs’ understand- 
ing at one time “that section 1315(d) envisioned an ‘actual’ estab- 
lished and uniform practice.” Jd. at 224. Hearings before the House 
Ways and Means Committee likewise manifested the belief that the 
de facto existence of a uniform practice was of major importance to 
Customs. Jd. For these reasons, the court denied the motion to dis- 
miss in part and concluded that, in the absence of a finding by the 
Secretary, it could decide whether an actual uniform practice exist- 
ed. 

In the decision now under review the court also held that an 
actual established and uniform practice classifying Heraeus’ mer- 
chandise under item 540.11 and item 540.41 existed despite the fact 
that the Secretary had not made a finding to that effect. Heraeus- 
Amersil, 617 F. Supp. at 93. The basis of the court’s holding was 
“the classification [by Customs] of fused quartz/fused silica under 
items 540.11 and 541.41 span[ning] a period of at least 10 years. 
Over 300 liquidations at two ports under these item numbers have 
been documented. The parties have been unable to find any evi- 
dence of variant liquidations during the 10-year period or earlier.” 


6 baa eet rer of Title » —_ States Eom (1982) V eager ony highe aa Aieetinatiin nein 
lo administrative ruling resulti: t en a r rate juty or 
of the Treasury shall find to have n applicable to Sie eatasel bee toon under an established and 
form practice shall be effective with -_ 
house for consumption prior to the ex; 
Register of notice of such ruling; but thi 
dumping duties or the imposition of Sioa duties under section 
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Id. The court distinguished, however, a classification based on an 
actual practice from one based upon a finding by the Secretary, 
and held that the former could be extinguished by the discontinu- 
ance of such a practice if known to the importer. Jd. at 94-95. 
Here, such knowledge existed as of December 30, 1977. 

Both sides have appealed to this court. The Government filed its 
appeal (No. 86-602) under 28 U.S.C. §1295(a\(5) (1982) from the 
final decision of the trial court denying the higher duties for the 
items imported in 1976. Heraeus cross-appeals (in No. 86-650) 
under 28 U.S.C. §1292(d\1) (1982) from Judge Carman’s certifica- 
tion of the question whether the established and unfair practice 
was changed by Customs, so far as Heraeus is concerned, on De- 
cember 30, 1977. This court has accepted the cross-appeal by order 
of November 6, 1985. 

Heraeus contends before us that (1) the actual existence of an es- 
tablished and uniform practice under §1315(d) does not depend 
upon a determination by the Secretary; (2) the trial court properly 
found that such a practice in fact existed here; and (3) the trial 
court erred in holding that the established and uniform practice 
could be extinguished other than by compliance with the Tariff 
Act’s publication requirement (§ 1315(d)). The Government argues 
that (1) the Act requires a finding by the Secretary, and in the ab- 
sence of a finding, the trial court is powerless to make the determi- 
nation itself, (2) assuming the court could make an established and 
uniform practice determination, Heraeus failed to demonstrate 
that one existed in this instance, and (3) assuming the court prop- 
erly found that an established and uniform practice existed, it cor- 
rectly held that the practice ended when the merchandise was ini- 
tially liquidated at the higher rates. 


Il 


The first issue is whether a court can find that an established 
and uniform practice exists in the absence of a finding by the Sec- 
retary to that effect. The United States both in its brief and at oral 
argument refuses to acknowledge that an established and uniform 
practice recognized by §315(d) of the Tariff Act of 1930, as amended 
at 19 U.S.C. §1315(d), supra, can exist pursuant either to a finding 
by the Secretary that such a practice exists or (when the Secretary 
fails to act on a request for such a finding) upon a judicial finding 
of an actual practice of liquidating a significant number of entries 
of particular merchandise at the same rates over an extended 
period of time. The latter is the situation we have here. 

In its protest dated August 10, 1978, Heraeus in effect requested 
the Secretary to make a finding that an established and uniform 
practice existed with respect to the then imported optical grade 
glass. The protest noted expressly that the change in classification 
of the merchandise was unwarranted because of the existence of 
“{ajn established and uniform practice * * * to classify such mer- 
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chandise under items other than item 540.67.” The United States 
urges that this specific content of the protest did not amount to an 
official request upon the Secretary and was not sufficient to trigger 
the obligation of the Secretary to make a determination. The 
answer is that, in the absence of any language in the applicable 
regulations providing other procedures that importers should 
follow in requesting a finding by the Secretary, Heraeus’ request 
constituted as specific a request and was as inherently reasonable 
as the law may properly demand. Under the present regulations, 
nothing more is required. See Commonwealth Oil Refining Co. v. 
United States, 332 F. Supp. 203, 209, 67 Cust. Ct. 155, 163 (1971), 
aff'd on other grounds, 480 F.2d 1352 (CCPA 1973). It is also reason- 
able to interpret the simple denial of that protest, not as a denial 
on the merits as to whether an established and uniform practice 
existed, but rather as the failure of the Secretary to act on the sub- 
ject in any respect. If there had been a denial of the existence of 
such practice, it is most likely that something would have been 
said along that line. 

When the Secretary thus fails to act upon a request to make a 
finding, the court can and should make that determination itself,” 
rather than remanding the matter back to the Secretary for fur- 
ther consideration. The underlying issue is the actual existence of 
an established and uniform practice. If such a practice existed, the 
Secretary should have found it to have existed. Ditbro Pearl Co. v. 
United States, 515 F.2d 1157, 1159, 62 CCPA 95, 97 (1975) (Markey, 
CJ, concurring). Contrary to the United States’ postulate that an 
established and uniform practice arises upon only a formal finding 
by the Secretary (or a ruling published pursuant to 19 C.F.R. 
§ 177.10(b) (1985)),° the courts have consistently made such findings 
where the actual existence of a uniform practice was at issue.!° 
See, e.g., Siemens America, Inc. v. United States, 692 F.2d 1382, 
1384, 1 Fed. Cir. (T) 9, 10 (1982) (“we agree * * * that appellants 
have nevertheless failed to sustain their burden of proving that 
there existed an established and uniform practice”); Common- 
wealth Oil Refining Co. v. United States, 480 F.2d 1352, 1362-63, 60 
CCPA 162, 176 (1973) (“Commonwealth has failed to come forth 


7 Where the Secretary does act upon a request, deciding either that an established and uniform practice does 
or does not exist, that action cannot be disturbed “absent a clear abuse of discretion.” Rank Precision Indus. v. 
United States, 660 F.2d 476, 480, 68 CCPA 78, 84 (1981). 

8 See Ditbro Pearl, 515 F.2d at 1159-60, 62 CCPA at 98, where J. Miller (concurring) noted that “The ‘key’ 
issue is whether appellant sustained its burden of proving that the rate of duty contended for was applicable to 
its merchandise ‘under an existing and uniform practice’.” 

*19 C.F.R. §177.10(b) provides: 

(b) Rulings regarding a rate of duty or charge. Any ruling regarding a rate of duty or charge which is 
published in the Customs Bulletin will establish a uniform practice. A pu blished ind gulton may result in a 
change of practice, it may limit the application of a court decision, it may otherwise modify an earlier 
ruling with respect to the classification or valuation of an article or any other action found to be in error or 
no longer in accordance with the current views of the Customs Service, or it may revoke a previously-pub- 
lished ruling or a previously-issued ruling letter. No ruling published under the provisions of this section 
will have the effect of changing either an earlier published ruling or a practice established by other means 
by imposing a higher rate of duty or charge on an article unless the earlier ruling or practice has been 
determined to be clearly wrong. 

10 As succinctly stated by the trial court in its first opinion in Heraeus-Amersil, “{ojne must therefore conclude 
that the issue was meaningful to the determination. Otherwise, it would seem that the courts were engaging in 
useless formulations.” 600 F. Supp. at 224. 
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with affirmative, convincing evidence of the existence of a long-es- 
tablished practice at Philadelphia”); Biddle Sawyer Corp. v. United 
States, 320 F.2d 416, 422, 50 CCPA 85, 92 (1963) (“w]e find nothing 
in the testimony or in the exhibits which supports appellant’s con- 
tention that there was an established and uniform practice’); B.R. 
Anderson & Co. v. United States, 201 F. Supp. 319, 328, 47 Cust. Ct. 
215, 228 (1961) (“under such circumstances no established and uni- 
form practice had been demonstrated to have existed”). If an estab- 
lished and uniform practice could exist upon only a finding by the 
Secretary, §1315(d) would be rendered “a nullity in the hands of a 
Secretary choosing to refrain from ever making a finding.” Ditbro 
Pearl, 515 F.2d at 1159, 62 CCPA at 97 (Markey, CJ, concurring). 

In these previous cases, the judicial search for a uniform practice 
concentrated largely on evidence of uniform classification and liq- 
uidation of merchandise at various ports over an extended period 
at time. Heraeus-Amersil, Inc. v. United States, 600 F. Supp. at 223. 
In Siemens America, 692 F.2d at 1883-84, 1 Fed. Cir. (T) at 10, this 
court—assuming arguendo that a formal administrative finding 
was not a prerequisite to an established and uniform practice—con- 
sidered and rejected Siemens America’s argument that an unpub- 
lished letter ruling and “the subsequent liquidation of approxi- 
mately 100 entries under [one] item” over a two-year period at one 
port—the port of New York—created such a practice. Siemens 
America failed to carry its burden of establishing the existence of 
an established and uniform practice, in part, because it did not es- 
tablish that it was the sole importer of the merchandise or that the 
merchandise was imported solely at the port of New York. The 
court implied, however, that, with adequate proof, an established 
and uniform practice could be judicially found to exist. Although 
the appellant in Washington Handle Co. v. United States, 34 CCPA 
80 (1946), introduced evidence suggesting that the merchandise was 
imported for a two-year period solely at two subports, the court 
held that an established and uniform practice did not exist. The 
court noted that at the beginning and throughout the two-year 
period, “there was considerable uncertainty as to its proper classifi- 
cation.” Id. at 86. Moreover, an investigation as to the proper clas- 
sification was conducted during this period. The court intimated, 
again, that it might have reached a different conclusion in a less 
chaotic setting: 


we think it proper to say that 28 shipments of the instant im- 
ported materials at two subports, under the circumstances here 
recited, cannot properly be held to constitute an ‘established 
and ee practice’ in respects with which we are here con- 
cerned. 


Id. (emphasis added). Sufficient proof did exist in Emil Deinert, 9 
Cust. Ct. 411, 412 (1942), in which the Customs Court found that an 
established and uniform practice existed where the merchandise 
was uniformly classified for a period of eight years. 
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On the basis of these consistent statements, we must conclude 
that, where the Secretary fails to respond to a request that he find 
the existence of an established and uniform practice, the courts can 
make that finding in his stead. Nothing in the text or legislative 
history of § 1315(d) prohibits that course. 


Il 


Before the Court of International Trade, Heraeus submitted, and 
the United States did not challenge,!! that over a ten-year period, 
at the only two ports at which the merchandise was imported, 
more than 300 entries were classified under item 540.11 or 540.41 
(depending upon shape). There is no evidence in the record of any 
liquidation of the merchandise under item 540.67 or any other item 
prior to December 31, 1977. During that ten-year period, there was 
never any doubt as to the proper classification. On this evidence, 
the court properly held that Heraeus successfully proved the exist- 
ence of an established and uniform practice. There is no basis for 
determining otherwise. '!? 


IV 


In its cross-appeal, Heraeus contends that the established and 
uniform practice of liquidating the merchandise under items 540.11 
and 540.41 cannot be changed until publication pursuant to 
§ 1315(d). Congress provided in § 1315(d) that 


No administrative ruling resulting in the imposition of a 
higher rate of duty or charge than the Secretary of the Treas- 
ury shall find to have been applicable to imported merchandise 
under an established and uniform practice shall be effective 
with respect to articles entered for consumption * * * prior to 
the expiration of thirty days after the date of publication in the 
Federal Register of notice of such ruling. 


(emphasis added). In enacting this provision, Congress recognized 
that the importing community relies upon the existence of estab- 
lished and uniform practices in conducting their business.'!* If the 


1! The United States now argues that an established and uniform practice can only arise where there are 
uniform liquidations throughout the United States. Thus, since the liquidations here occurred only in the New 
York region, no such practice existed. This contention runs counter to common sense—not all goods are import- 
ed throughout the country—and finds no support in the statute, legislative history, or prior case law. 

12 If we were to assume, contrary to all the probabilities, that Customs’ simple denial of Heraeus’ protest was 
intended as a denial of the existence of the asserted uniform and established practice, that administrative deter- 
mination would have been, on the basis of the known and proved facts, an abuse of discretion. 

Because this case is so clear, we need not now consider whether a trial court’s determination of the existence 
vel non of an established and uniform practice is purely a question of fact or is a “mixed” question of law and 
fact. 

13 Customs recognized this policy in a predecessor regulation to 19 C.F.R. § 177.10(b) which provided that “[i]f 
there is an established and uniform practice at the various ports,” a higher duty rate could not be imposed 
without public notice. Customs Regulations of 1943, § 16.10(a). It was thus “Customs’ understanding, originally 
at least, that section 1315(d) envisioned an ‘actual’ established and known practice.” Heraeus-Amersil, 600 F. 
Supp. at 224. See also Customs Administrative Bill: Hearings on H.R. 6738 Before the House Comm. on Ways & 
Means, 75th Cong., Ist Sess. 212-13 (1937) (statement of American Tariff League): 

We recognize that this section is legislation to legalize that which has been the practice of the Depart- 
ment for a number of years, namely, where there has existed a uniform practice, sanctioned by the customs 
authorities for a number of years before a changed of rate or classification is made by the Department, the 

Continued 
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Secretary makes a finding that an established and uniform practice 
has existed, the Secretary should not revoke that practice prior to 
publication of notice to that effect in the Federal Register. By that 
means, the Secretary’s change in the pre-existing practice (as he 
has established it or found it to be) is made known to all importers 
throughout the country. Similarly, where an established and uni- 
form practice has been judicially found (because Customs refused to 
pass on that issue) to classify particular merchandise under a spe- 
cific tariff provision, the importing community should be afforded a 
grace period to permit it to make business decisions in light of any 
new agency action changing that practice. Accordingly, where the 
merchandise was entered before the actual discontinuance of the 
practice, the rate in existence at the time the merchandise was im- 
ported applies until notice of the change is given. As the trial court 
stated: 


Customs may dispense with the publication requirement only 
after the practice has been discontinued and an importer is on 
actual or constructive notice of the discontinuance. 


Heraeus-Amersil, 617 F. Supp. at 95. However, it was not the intent 
of Congress when it enacted the § 1315(d) notice provision that, 
where the Secretary (though requested) failed to decide whether an 
established and uniform practice existed and that determination 
had to be made by the court, the lack of a published notice in the 
Federal Register would bar the application of an administrative 
change in rates even though the affected importer was specifically 
informed that Customs had changed its practice. The words of 
§ 1315(d)—-which relate solely to a change in duties found by the 
Secretary to have been imposed under an established and uniform 
practice—do not so provide, and we know of no sufficient reason 
why Congress would have desired substantially to prolong use of a 
formerly-employed rate known by the particular importer to have 
already been abandoned by Customs (which has not itself acknowl- 
edged the existence of that practice).!* 

In this case, Heraeus had actual notice of the change in classifi- 
cation as of December 1977. The next group of importations in- 
volved here was entered in April 1981. If we accepted Heraeus’ 
point that it is entitled to the application of the lower rates until 
Customs complies with the § 1315(d) notice provision of publication 
in the Federal Register, Heraeus could receive a windfall because 
the lower (putatively incorrect) rate would apply to the April 1981 


Department will allow before posing the same in effect 30 or notice after publication of such change. 
While we recognize the existence of practice, it has been carried on, we may say, as a matter of execu- 
Pe rey but there has been no oes of law. 

132 (analysis submitted by Treasury Department): 

“Tek last sentence of the proposed amendment is a paraphrase of the present customs regulation which grant 
30 days notice to importers and others before adverse administrative rulings resulting i in a change in a uniform 
and established practice becomes effective. The fairness of such regulations is evident * 

14 We leave open the case of importers who are unaware of Customs’ change, through individual action, in a 
previous uniform and established practice know to those importers as such but not acknowledged as such by 
Customs under § 1315(d). 
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merchandise even though Heraeus knew of Customs’ change in 
classification three years earlier.15 For these reasons, the Court of 
International Trade correctly determined that the entries entered 
before December 30, 1977 must be reliquidated under items 540.11 
or 540.41 but not those entries entered after December 30, 1977.!& 


AFFIRMED 


15 Heraeus relies on a number of internal Customs’ procedures for the argument that no deliberate change in 
a uniform and established classification practice could be made until certain internal steps were taken. One flaw 
in that proposition is that there is no finding that the agent who reclassified the merchandise was cognizant of 
the existence of the established and uniform practice. 

16 As to those later entries, Heraeus remains free to challenge the correctness of item 540.67 on its own 
merits, if proper protests have been filed. 
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